
Opportunities knock

Danielle Ford and Riocard Hoye explain HMRC’s recently announced settlement
opportunity relating to the Eclipse film schemes

On 6 September 2021, HMRC announced a settlement opportunity for
‘individual’ members of all Eclipse LLPs (Eclipse). Those under criminal
investigation by HMRC are excluded from the settlement opportunity. HMRC
will contact those members with an offer, which will be valid for six months
from issuance; the deadline will vary for each member.

The background
The settlement opportunity will be available for those who took part in the
Eclipse film partnerships, excluding individuals who are under criminal
investigation by HMRC, in a move that may bring in over £2 billion to the
Exchequer. The Eclipse film partnerships were a tax structure developed and
marketed by Ingenious involving the ‘sale and leaseback’ of rights to films.
Rights to films were purchased by the partnerships, funded by loans, and the
rights were then leased to production companies.

Payments from production companies to fund the loans and interest were
allocated to individual partnership members. These payments were never
received by the individual partners leading to dry income/dry tax (where tax is
paid on income or gains the individual has not actually received, known in
colloquial terms as ‘dry income’).

The partnership made losses in respect of the interest payments of the loans
and the individual partners claimed relief against other income on their tax
returns. HMRC contended the relief was not due as the partners had not
actually incurred losses, and pursued this in the courts.

The decision
After years of litigation, the Courts found that this relief is not due.
Furthermore, the Court’s reasoning allowed HMRC to argue that the dry
income was assessable on the individual members.

Crucially, HMRC have stated in a press release on their website they “will not
pursue individuals for tax on income treated as paying back borrowings,



including for periods after individuals had exited the LLPs”. This will come as a
great relief to Eclipse members.

How to participate in the settlement opportunity
HMRC will be writing to those affected with details of how to apply for
settlement. We expect this to commence this month and individuals will have
six months from the date of the letter in which to accept the offer. The
settlement will consist of paying the tax due and late payment interest, and in
return, HMRC will confirm their acceptance to a full and final settlement and
waive any rights to further action.

For those who are unable to settle in full, HMRC will agree a Time to Pay
arrangement based on the individual’s circumstances.

This is only one of many settlement opportunities currently being offered by
HMRC across a range of tax structures which HMRC perceived to be tax
avoidance schemes.

Other settlement opportunities
HMRC have enjoyed considerable success in the Courts on a range of tax
structures, which in turn has led to a number of settlement opportunities being
available. A word of caution: one must not assume that the terms of a
settlement opportunity are consistent with a court decision. This is perhaps the
main reason why you should take advice before considering a settlement
opportunity.

Settlement opportunities offer individuals an ‘out’ – a chance to enter into a
mutual settlement with HMRC in order to provide finality. Normally this is in
exchange for payment of tax due plus late payment interest. However, in some
cases HMRC may seek criminal prosecutions of promoters – those who set up
and marketed particular avoidance schemes. In these cases, we can expect
HMRC to be more aggressive in the settlement terms offered. This may come in
the form of penalties, in addition to tax and interest.

Recent settlement opportunities offered by HMRC include:

● A number of different sale and leaseback film schemes.

● Disguised remuneration (for those paid by way of loan).

● Business Premises Renovation Allowance.

• Danielle Ford is Head of Tax Disputes and Resolutions at Haysmacintyre LLP.
Contact her at dford@haysmacintyre.com.



• Riocard Hoye is Senior Manager at Haysmacintyre LLP. Contact
rhoye@haysmacintyre.com.

If you are, or have been, a member of what HMRC perceive to be an avoidance
scheme and have received a settlement offer, please contact Danielle and the
team to discuss your options.


